IN THE MATTER OF:

SECURI-CAP PTY LTD (ACN 123 3%6 510)
- anmd -
A PRODUCT KNOWN AS ‘THORNY DEVIL"

F ADVICE

Tniroduction:

Securi-Cap Pty Ltd (ACN 123 396 5100 (" Secwri-Cap') manufactures and
distributes a product known as Thomy-Devil™. Thorny-Devil™ is a
designed as a series of plastic (PVC) strips that contain conical spikes along
two sides with a flat side beneath the cones. The advertised and intended use
of Thomy-Devil™ is as a fence capping device that is useful to, imter alia,
deter people and animals from climbing the particular fence capped with

Thomy-Devil™ (see antached website printout for further detail ).

2. My instructors seek advice on whether or not the installation of Thormy-
Devil™ would comprise the setting of what is colloguially called a *man trap’

which may be contrary 1o Victorian or interstate legislation,

The law:

3 There is no reference in Victorian legislation o ‘man traps’. However, the

Crimes Act 1958 (Vie) (*Crimes Act’) states al section 25

25.  Setting traps eic. to kill

A person who seis a irap or device with the intention af killing another
person (whether a irespasser or not or being reckless as to whether or not
another person (whether a trespasser or not) is killed I guilty of an
indictable offernce.

Penalty:  Level 4 imprizsonment {15 vears maximum,).
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4. The Crimes Act also states al section 26!

26,  Setting traps efc. to cause serious infury

A person wha seix a trap or device with the imtention of causing. or being
reckiess as lo whether or nol there s caused, serious infury to another
person (whether a frespasser ov mot) is guilty of an indiclable offence.

Penalty:  Level § imprizonment | 1) vears macime).

5 I note that the Crimes Act does not conlain & definition of what a “trap” 15. |
also note that no other Victorian legislation deals with setting traps 1o kill or

CAUSE SETIOUS injury.

b. Commonwealth legislation does use the term “man traps’ and prohibits their

use. The Western Australio Criminal Code stales at section 305

CRIMINAL CODE - SECT 305
Setting mantraps
J05 . Setting maniraps

Ay persor whio SELEoF PLICES @y SPring-gun, manivap. or enhEr engrive
calculated 1o dexiroy human life ov 1o mflict grievous bodily harm, or
causes amy such thing fo be set or placed in any place with the intent That
it may kill ar inflict grievows badily harm wpon a irespasser ov other
REFSOR CORNAE iR contact with i, or seis or places anmy such thing in ary
siich place and in amy such manner that it is itkely lo cause any such
result, {5 guilty of o misdemeanour, and is liable o mprisonment for

3 vears.

Any persen who knowingly permils any such spring-gun, manivap | or
oiher emgine, which has beert sed or placed by another person in amy i
place and in amy such manner that it is lkely 1o cause any such result, o
continue so se¢i or placed in any place which is then in or afferwardys
comes inta his possession or occupation, is deemed o have set and placed
the gun. frap, or engine Witk the inieni aforesaid
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Thix seciion dowes pod ke of smlana il Jo sed any @im o Drop seck os s
usnaliy sed jor the purpose of destraving vermin,g ar o sef any Spring-gun
warirap  or engine, of gight in g dwelling for the proteciion of the
awelling.

T Several other siates have legislation identical with the Western Australia
Legislation {in particular Tasmania, Queensland and the Northern Territory ),

8. | note that the term ‘man trap’ is not defined in any of that legislation (ie; not
defined in the Criminal Code of any of the States nor is it defined in the
WVictorian legislation).

9. Without specifically checking the specific legislation of every state of
Australia | am confident that the relevant legislation would reflect the
kegistation of ether Victoria or the Criminal Code.

Dictienary definifions:

10 Where legislation fails 1w define a term or phrase or word that s used in
legislalion it becomes necessary 1o revert 1o dictionary of common usage to
undersiand exactly 1o what a particular piece of legislation is referring when
that legislation uses a particular term or phrase or word.

I1. The term “mantrap’ is defined by the Oxford English Dictionary as simply "“a
trap for calching people’. The term “trap’ is defined as, relevantly, “a device
of enclosure designed to caich and retain animals’.

-

The verm “device™ is defined by the Oxford English Dictionary as {relevantly)
“a thing made or adapted for a panticular purpose. especially a mechanical or

elecironic conlrivance .
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Similarly. the online dictionary available al www dictionary.com defines
‘mantrap’ as ‘an outdoor irap set for humans, as lo snare poachers or
trespassers’ . The term “trap’ is defined as, relevantly, 'a contrivance used for
calching game or other animals, as a mechanical device that springs shut
suddenly”,

The online dictionary also defines ‘device’ as “a thing made for a particular

purpose; an invention of contrivance, esp. a mechanical or electrical one’.

Application of the law to Thormp-Devi ™.

15,

Specifically, the Viclorian legislation does not refer 10 ‘mantrap’ but prohibits
a person from setting *... a frap or device with the intention of killing another
person’ (section 25) or ... a frap or device with the imtention of causing, or
being reckless o (o whether or not there (s coused, Serious infury o anoiher
person” (section 26). | note without discussing in further detail that the
Criminal Code states (mentioned above) that do refer to “mantraps’ also
contain the requirement that the trap or device be set or placed *...with the
inteni that it may kill or inflice grievous bodily harm upon a Irespasser or

e her ersor cominge in contact wirk i

With the legislation being silent on the definition of “trap’ and “device’ il is
necessary to refer 1o the dictionary definitions (above). A plain reading of
either definition of “trap’ (as detailed above) reveals that a thing or object is
more like a trap if it has the ability 1o “calch, retain or ensnare’ a person.

Clearly, Thomy-Devil™ does not have the ability to do this.
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18.

19,

20,

21.

23.

Further, a closer reading of both definitions above reveals that in order for an
item 10 constitule a manirap it must be a trap or device. The clear implication
from both definitions (“trap” and “device’) is that the subject item must have
some inbuilt ability to move or react o some method of tngger (such as

pressure or irip switches). In other words, the subject itlem must be or contain

a dyvnamic element,

Clearly, Thomy-Devil™ does not have or coniain any dynamic movement
elements. Thomy-Devil™ is simply an architectural design element that
creates on a fence line an edge that would be uncomforable for a person to
climb upon. There is neither riggering element nor any portion of a response

from Thorny-Devil ™,

I am therefore of the opinion that Thornv-Devil™ is neither a trap nor a

mantrap.

Further analysis confirms that the relevant legislation discussed above is

inapplicable w0 Thorny-Devil ™.

The relevant Crimes Act prohibits a person from setting ... a frap or device
with the imtention of killing another person” (section 25) or ... @ frap or
device with the imtention of causing, or being reckiess as o whether or nof

there is caused, serious injury o another’ (section 26).

Thomy-Devil™  contains only a short series of PVC spikes or cones
approximately 13 to 15 mm in height and therefore does not have the potential

o kill a person. Accordingly, section 25 of the Crimes Act has no application.

The question is therefore whether or not Thomy-Devil™ has the ability 1o

CAUSE 3 SErous injury.
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24,

I-d
=1

28,

Section |5 of the Crimes Act defines ‘injury”. |1 “includes wmconsciousness,
hysteria, pain and any subsiantiol impairment of bodily function’. Section |5

also provides that a serious injury “includes a combination of infuries”.

Thormy-Devil™ is a static device. |t seems impossible to argue thal such a
static device is actually capable of causing an injury. The Thorny-Devil™ is

incapable of movement and cannot therefore cause any injury,

The only damage that can be done via the Tharny-Devil ™ is when a person or
pari of a person cemes inio confaci with the Thomy-Devil™.  In
circumstances of ordinary usage or placement (where the Thorny-Devil™ is
placed upon the top edge of a fence for example) this would require the person
or part of a person 1o be resting on the top of the relevant fence with
considerable force — as if climbing that fence. In these circumsiances it may
be that a person who has come into contact with Thorny-Devil™ may sustain
an injury — but that is an entirely different thing than saving that Thormy-

Devil™ gaused the injury.

Even if one were to consider that it was the Thomy- Devil™ that had coused
the relevant injury, it seems highlv likely that the only result of contact with
Thorny- Devil™ would be pain — or, with the application of substantial force,
a number of small puncture wounds similar io those anising from a thom bush

~ not a deep puncture wound or laceration.

Should such a puncture wound (or series of wounds) occur from high pressure
contact with Thermy- Devil™ - in my view this would still not comprise a

*serious imfury” as defined by section 15 of the Crimes Act.
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29, Finally, in my view, this issue can be disposed of by referring to the relevant
“imfend’ that must be in the mind of the person placing the item for it to bring
into play the use of either the Crimes Act or the Criminal Code. For a person
to contravene the relevant legislation it must be contemplated in their mind
and intended by that person that the setting of the device (in this case Thorny-
Devil™) is done *__ with the intention of kifling {or causing serious infury fo)
anaotaer person’ (Sections 25 and 26 Crimes Act) or ° . calcwlared 1o desiray
fuaman life or o inflict grievous bodily harm’. Clearly, this is not so.

Conclusion:

M, In my opinion, the placement of a Thomy-Devil™ cannot in any way ever be
shown to have been done with the relevant intention w bring into play the
operation of the criminal legislation of Victoria or any of the States of

Aoustrala,

Melr, M, Hution
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